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Wills, Trusts &  Durable Powers of Attorney

Wills
A Will is a document that declares how an individual intends his or her property to be transferred
at death. A Will is the basic foundation of any estate plan, and therefore everyone should prepare
a will and periodically review it.

Purposes &  Advantages of having a Will
• You can specify exactly how, when and to whom your assets will be transferred.
• You can designate who will be the legal guardian of your minor children.
• You can designate who will administer your estate ( the executor) .
• You can leave assets to charities, schools, or other organizations, thereby achieving any 

philanthropic goals and obtaining substantial tax benefits for your estate.
• You can reduce federal and state death taxes, and estate settlement costs.

Potential Issues &  Problems
• A Will won’t necessarily control the disposition of all your property at the time of your death. 

For example: jointly-owned property will pass to surviving owners; property held in  a living trust
will be transferred to the beneficiaries of the trust; and life insurance proceeds will be paid to 
the beneficiaries of the policy - regardless of the terms of your Will.  It is important to 
coordinate the ownership of your assets with the terms of your Will, any trust agreements you 
may have, and any other estate planning documents to assure that the estate is transferred 
according to your wishes.

• A Will can be contested in  court and determined to be invalid if there is evidence of forgery or 
fraud, lack of mental capacity, or undue influence and duress. Dissatisfaction with the terms of 
a Will, however, is not a legal basis for contesting it. 

• A Will does not become effective until death, at which time circumstances may be very different
than when the Will was actually prepared. It is important to periodically review your Will to 
make sure it is up-to-date with your current circumstances and objectives. 

• Because a Will can be freely changed during one’s lifetime, there is no assurance that its terms 
and provisions will ever take effect.

• Because a Will does not become effective until death, it cannot deal effectively with mental or 
physical incapacity during life. If you become mentally incompetent during your lifetime to the 
degree that you no longer have "testamentary capacity," you will be legally unable to make a 
valid Will or change an existing Will.

Trusts
A trust agreement allows you to transfer property to heirs according to your specific wishes. Trusts
are managed by a trustee for the benefit of your heirs ( the beneficiaries)  in  accordance with your
wishes. There are two basic kinds of trusts, Inter Vivos (Living)  Trusts – created during your life-
time - and Testamentary Trusts – created under the terms of your Will after death.
Revocable Inter Vivos (Living) Trusts are a flexible, effective and popular estate planning tool that
can be used to accomplish a wide range of goals and objectives. 
• Avoidance of Probate 
• Continuity of asset management without interruption in  the event of death or lifetime 

incapacity.
• Professional asset management
• Timely division and distribution of trust assets
• Consolidation of assets into a single entity
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• Choice of which state law will govern the trust in  order to best accomplish the objectives of 

the trust.

There are also disadvantages to Revocable Living Trusts
• Legal, professional and asset transfer fees
• The complexity and paperwork of ongoing administration.
• Taxes – during lifetime and at death trust property is generally taxed as if no trust existed.
Irrevocable Inter Vivos (Living) Trusts generally have the same advantages and disadvantages as revo-
cable trusts. One of the advantages of irrevocable trusts over revocable trusts, however, is the
opportunity to obtain substantial tax savings. One of the minuses is that once an irrevocable trust
is established, the grantor gives up both the control over trust assets and the ability to change the
terms of the trust. 
Testamentary Trusts, created under the terms of a Will after death, are often used when trust benefi-
ciaries are minors, or when the first spouse to die wants to be certain the surviving spouse does
not change the intended disposition of estate assets. Testamentary trusts can be modified during
lifetime as circumstances change. Once the trust becomes effective it enjoys many of the advan-
tages of a living trust. However, because it is established after death, trust property is subject to
probate. In  addition, if the Will creating the trust is successfully contested or found to be invalid,
the trust will never arise. What’s more, trusts created under the Will of a person who becomes
incapacitated during lifetime cannot be revoked or modified.

Durable Power of Attorney
A Power of Attorney is a written document in  which a person (called the "principal")  authorizes
someone else (called the "powerholder")  to act on his/ her behalf.  
• A General Power of Attorney is when a powerholder is given the authority to do anything the 

principal could do.  
• A Special or Limited Power of Attorney is when the authority of a powerholder is limited to 

certain things specified in  the document.  
• A Durable Power of Attorney is when the authorization continues to remain in  effect even 

though the principal has become legally incapacitated, mentally incompetent or otherwise 
disabled. 

A Durable Power of Attorney is an effective way to deal with the unfortunate possibility that some
people will become incapable of managing their affairs due to mental impairment, physical dis-
ability, illness, or other causes. A Durable Power of Attorney can be implemented immediately or
it can take effect should the principal become incapacitated in  the future.
Some states have laws authorizing a Durable Power of Attorney for Health  Care which allow the
powerholder ( typically a spouse or children)  to make important decisions regarding the health
care and medical treatment of an incapacitated individual, including the withholding or withdraw-
al of life-support.
If you become incapacitated and you have not prepared a Durable Power of Attorney, the court
will appoint a guardian or conservator to make decisions for you. To avoid the time, expense, and
emotional anguish of such legal proceedings, you should prepare a Durable Power of Attorney
that clearly states your wishes and intentions should you become incapacitated.
Note: Because the laws that govern estate planning vary from state to state, and because the preparation of legal documents should be
done only by a legal professional you trust, it is essential that you consult with a qualified attorney who is familiar with estate plan-
ning in general and with the specific state laws that are applicable to your individual estate plan.


